
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 



Agency— Ratification— Knowledge necessary.— Defendant, a married woman, was 
proprietor of a drug store, and her husband was her general agent in charge of the same. 
Plaintff's agent, while endeavoring to sell a bill of goods to the agent of defendant, was 
expressly notified by defendant that she would not buy any goods from plaintiff's house, and 
told him not to sell any goods to her agent. Notwithstanding this express notification and 
prohibition, goods were sold and were received by defendant's agent, placed on the shelves 
of the store and disposed of in the regular course of trade. An action was brought for the 
price of these goods. The question was, whether under the circumstances, there was a rati- 
fication of the transaction. The lower court instructed the jury in effect, that if the goods 
were delivered into the pharmacy and were sold by the employes of the defendant and the 
proceeds were put into her possession, there was a ratification by her. Held, that this 
instruction was erroneous, on the ground that in order to constitute a ratification it must 
appear that defendant had knowledge of all the material facts, and, under the circumstances 
of this case, a receipt and sale of the goods by her agent would not bind defendant. Schollay 
v. Mottitt-West Drug Co. (Colo.) 67 Pac. Rep. 182. 

There may be a ratification by receiving the profits of an unauthorized transaction; but 
knowledge of all the material facts is essential. Craighead -v. Peterson, 72 N. Y. 279; Herring 
v. Siaggs, 73 Ala. 446. In this case the agent of the plaintiff had been expressly notified not 
to sell goods to the defendant's agent; therefore plaintiff was charged with notice not to sell. 
Flower v. Elwood, 66 111. 438. There was no reason to believe that this prohibition had been 
withdrawn, and by acting in disregard of it and selling the goods, a fraud was perpetrated 
upon the defendant. Where there is collusion between the agent and the party seeking to 
hold the principal, notice to the agent is not notice to the principal. Innerarity v. The Bank, 
139 Mass. 332. 

Agency— Undisclosed Principal— Defence against Agent. — D. F. Holden, acting 
really as the agent of one D. O. Coles, but without disclosing that fact, purchased in his own 
name from the defendant railroad company, a mileage book, good for use by those only 
whose names should be inserted on the cover by defendant's agent. Plaintiff signed the con- 
tract in the back part of the book in his own name, but the defendant's agent in inserting the 
name on the cover wrote it by mistake " A. F. Holden." Plaintiff used the book for one jour- 
ney, and then delivered it to Coles, the true owner, paying him for the mileage used. After- 
wards, in order to make another journey on the ticket, plaintiff hired it of Coles, and Coles, 
without authority, inserted the name of the plaintiff's daughter on the cover so that she 
might go with him. When plaintiff presented the book in payment of fare for himself and 
daughter, the conductor refused to receive it, and caused the plaintiff's arrest. In an action 
by the plaintiff to recover damages, Held, that he could not recover. Holden v. Rutland Ry. Co. 
(1901) Vt., 50 Atl. Rep. 1096. 

The court adopted the well known rule that upon contracts, not under seal, made by an 
agent for an undisclosed principal, either the principal or the agent may sue; (Mechem on 
Agency, § 755; Dicey on Parties, 136; Sims v. Bond, 5 B. & Ad. 393;) but applied the other 
rule equally well settled, that if the agent sues in his own name, the defendant may make 
any defense which he may have, either against the agent himself or against the principal. 
(Mechem on Agency, <j 762; Dicey, parties, 142; 2 Smith's I,ead. Cas. 428.) The insertion 
of the name of the plaintiff's daughter was a material alteration, and was designed to promote 
a fraud upon the defendant for the plaintiff's advantage. This defence being available against 
the plaintiff in the action in his own name, he could not recover. 

Bailments— Action by Bailee against Third Person.— In an action against a third 
person by whose negligence property in the hands of a bailee was destroyed, Held, that the 
bailee can recover the value of the goods, on the ground that possession is title both as 
regards the right to bring the action and as to the quantum of damages; though previous to 
such recovery he would have a good answer to an action by the bailor, the liability over of 
the bailee to the bailor being not the ground of the bailee's right to recover but a consequence 
of the right. The Winktield, [1902] Pr. Div. 42, 71 L,. J. R., P. D. 21. 



RECENT DECISIONS 69 

In Holmes' Common Law, ch. v. it is said the original rule was that a bailee was answerable 
to the owner because he was the only person who could sue ; but in course of time, by a peculiar 
inversion of reasoning, it came to be said that the bailee could sue because he was answer- 
able over to the bailor; while in Pollock and Maitland's History of English Law, 
Vol. II. p. 70, it is said that, as between these two old rules, there was perhaps no logical 
priority. See also Holland, Jurisprudence, 5th ed., note to p. 171. The principal case, it 
seems then, is probably historically sustained. It distinctly overrules Claridge v. 5. Staf- 
fordshire Tramway Co. [1892] 12 Q.B. 422, which was based on the " inverted " rule, and returns 
to what previously was regarded as the English doctrine. Sutton v. Buck, 2 Taunt. 302 ; Burton 
v. Hushes, 2 Bing. 173; Swire v. Leach, 18 C. B. (N. S.) 479. It is in accord also with the Amer- 
ican decisions. Sedgwick, Damages. 8th ed. 2 76-8; White v. Webb, 15 Conn. 302; Ullman 
v. Barnard, 7 Gray (Mass.) 554. 

Bankruptcy — Homestead Exemption— State Law Not Enforced. — A, gave promissory 
notes in which he waived his homestead exemption. Then he went into bankruptcy. Held, 
that the claims of the creditor were unenforceable against the homestead, though a waiver of 
a homestead exemption in a promissory note was admitted to be valid in Georgia under the 
constitution of that state. In re Swords, (District Ct., N. D., Ga.), 112 Fed. Rep., 661. 

Bankruptcy — Homestead Exemption. — A, who was insolvent, took money from his 
business and invested it in a homestead. Later, he became bankrupt. Then he claimed his 
homestead exemption, under the state law, as permitted by the Bankruptcy Act, Chap. Ill, 
2 6. Held, that the exemption could not be sustained, on the ground that the claimant should 
not have taken money from his business for the purpose of securing a homestead, knowing 
he was insolvent. McGahan v. Anderson (C. C. A. 4th circuit,) 113 Fed. Rep. 115. 

The decision is at variance with the practically unanimous holdings of the state courts. 
Waples, Homestead and Exemptions, p. 508: "The doctrine that homestead may be selected, 
to defeat creditors, from property liable for debts due them, has been so pointedly laid down 
that it must be stated here, however antagonistic to just principles it may appear. The pro- 
fession cannot disregard what rests on the principle of stare decisis, even though the courts, 
in the exposition of statutes, admit that principles of equity have no control." Jacoby v. Dis- 
tilling Co., 41 Minn. 227; citing numerous cases, among them Tucker v. Drake, 11 Allen, 145; 
Cf Donnelly. Segar,25 Mich. 367. Waples further says that "creditors are deemed to have 
notice that such setting apart may be done, and therefore to have trusted their debtor with 
such understanding. In the selection by the debtor or the officer, therefore, there is no 
fraud." 

Bills And Notes — Cashier's Check— Indorsed for Illegal Consideration.— The 
defendant issued to the plaintiff a cashier's check, which plaintiff indorsed and delivered to 
a gambler in a gambling transaction. Defendant paid the check to the indorsee after notice 
of the defect in his title. Action for amount of the check. Htld, that plaintiff was entitled 
to recover. Drinkall v. State Bank, (N. Dak.) 88 N. W. Rep. 724. 

This holding is striking in view of the multitude of cases supporting the well established 
principle that the courts will leave the parties to a prohibited transaction where their unlaw- 
ful acts have placed them. The applicatiou of this principle where securities are given is 
seen in the following cases: Where an assignment of a mortgage was made in payment of a 
gaming debt it was held that, by the assignment, the gaming contract was fully executed and 
would not defeat a foreclosure of the mortgage. Reed v. Bond, 96 Mich. 134, 55 N. W. Rep. 619. 
A bill in equity will .not lie to compel the surrender or cancellation of a note and mortgage 
given for an illegal consideration. Atwoodv. Fisk, 101 Mass. 363, 100 Am. Dec. 124. Where a 
bank check is given in payment of losses incurred in a gaming contract, equity will not grant 
relief, either by enjoining the bank from paying the check, or ordering it cancelled and sur- 
rendered. Kahn v. Walker, 46 O. St. 195, 20 N. E. Rep. 203. 

Carriers— Street Railway— Track Used by Another Company.— Plaintiff's decedent 
was riding on defendant's tracks on a car owned and operated by another street railway, 
which by a traffic arrangement with the defendant ran its cars on the latter's tracks: and 
while standing on the platform was struck by a tree standing within 1 ft. 7 in. of the rail., 
Held, Non-suit proper, as decedent was not a passenger on defendant's road, and sustained 
no contractual relations to it by virtue of the traffic arrangement. Sias v. Rochester Ry. Co. 
(N. Y.) 62 N. E- Rep., 132. 

If a company's track is so close to an obstruction as to endanger the safety of the travelling 
public, the company neglects its duty to its own passengers and employees if they be injured 



